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the order dated 14-03-2019 of Misc.(J) 
Case No.11/2017 passed by the learned 
Munsiff No.1 at Tezpur and finally came 
up for hearing on-10/05/2019. 
 

Counsel for Appellant : Sri A. K. Mahanta 

Counsel for Respondent  : Sri B. Nath 

 

J   U   D G M   E N T 
 

1. Instant Misc. Appeal No.4/2019 has been arisen out of an appeal preferred 

by Appellant/petitioner under Order 43 Rule 1 read with Section 104 of CPC 

against the order dated 14-03-2019 passed in Misc. (J) No.11/2017 by 

Learned Munsiff, No.1, Tezpur, and Sonitpur.  

2. The Misc. Appeal on being heard, admitted for hearing and accordingly lower 

Court’s record was called for and received. 
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3. In order to decide the appeal, let me describe, in brief, the facts leading to 

this appeal:-- 

PETITIONER/APPELLANT’S CASE 

4. Appellant’s/petitioner’s case appears to be in a narrow campus is that 

appellant has instituted TS No.11/2017 for declaration of his right, title and 

interest over the “B” schedule land with consequential reliefs of permanent 

injunction. The appellant/petitioner further beseeched that the appellant has 

filed petition under Order-39 Rule- -1 and 2 R/W Section- 151 CPC for 

granting ad-interim temporary injunction and learned Munsiff No.1 

acknowledging the injunction prayer in Misc. (J) case No.11/2017 granted 

ad-interim injunction against the OP No.1. That the appellant had 1 Katha 18 

Lessas of land situated in the Northern side of “A” schedule land and further 

constructed three nos. of shops. That the appellant on 10-05-2011 sold one 

shop room on the western most side to the respondent vide registered sale 

deed No.401 of 2011 with a proportionate land measuring 1.24 Leassas and 

further sold remaining 2 rooms to Utpal Sharma vide registered sale deed 

No.621 of 2011. That the respondent after purchase the shop room started 

disturbing the appellant and at the time of selling the shop room, appellant 

kept a provision of construction of a pucca drain measuring 2 feet on the 

northern side and 2.10 feet on the southern side that described in schedule 

“B” and on 13-01-2017 the respondent encroached the suit “B” land by 

breaking one of his shop and extended shop room up to the suit “B” 

schedule land. Accordingly, appellant in Misc.(J) case No.11/2017 prayed to 

grant an-interim injunction in his favour but Ld. Munsiff No.1, Sonitpur, 

Tezpur on 14-03-2019 rejected the prayer and being highly aggrieved with 

the order dated 14-03-2019, the appellant/petitioner preferred the instant 

appeal upon the following grounds :  

GROUNDS OF APPEAL 

1. That the impugned order dated 14-03-2019 of Misc.(J) 

Case No-11 of 2017 is not tenable in law ; 
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2. That the Munsiff No.1 had erred in law and fact while 

passing the impugned order ;  

3. That the learned Munsiff No.1 has failed to consider the 

permission granted lawfully for constructing pucca drain 

over schedule “B” land which is mention in Misc.(J) Case 

No-11 of 2017 ; 

4. That the learned Munsiff No.1 while passing the impugned 

order had failed to consider that the respondent is an 

owner of the shop room and the proportionate of land 

therewith and not extra land ;  

5. That the learned Munsiff No.1, Tezpur had failed to 

consider that the appellant had prima-facie case. That the  

learned Munsiff No.1, Tezpur ought to have granted ad-

interim injunction in favour of the appellant to avoid 

multiplicity of litigation ;    

OP/RESPONDENT’S CASE 

5. The O.P, contested the misc. (j) case of the petitioner/appellant by filing 

written objection both in law and facts and further submitted that schedule 

of land mentioned in the sale deed clearly specifies that there is no single 

inch of land left for the plaintiff and boundary of the land as schedule in the 

sale deed has clearly mentioned that in the western side there is a by land. 

The O.P further pleaded that O.P not manipulated any permission as claimed 

by the petitioner. The O.P prayed to dismiss the prayer with cost on several 

pleas.  

6.  After admission of the instant Misc. Appeal, notice was issued upon the 

O.P/Respondent and the respondent receiving notice appeared before this 

Court and contested the Misc. Appeal.  

POINTS OF ARGUMENT PUT FORWARDED BY BOTH THE SIDES 

7. I have heard both sides and perused the entire case record carefully. Ld. 

Advocate Mr. A. Mahanta appearing on behalf of the appellant vehemently 

submitted before this Court that Learned trial court at the time of passing 



4 
Misc Appeal No-04/19 (Arising out of T.S No-11 of 2017) 

Pulin Baruah Vs. Kushal Chandra Baruah 

 

the order dated 14-03-2019 in Misc. (J) Case No.11/2017 erred in law and 

facts in dismissing the prayer of the plaintiff/appellant.   

8. Per contra, learned advocate Mr. B. Nath appearing on behalf of the 

respondent categorically submitted before this court that Learned trial court 

has rightly passed the order of dismissal as the petitioner/appellant failed to 

establish the three golden principles for granting injunction.  

9. In the light of argument put forwarded by both the sides, I have carefully 

gone through the order dated 14-031-2019 passed by Ld. Munsiff No.1 along 

with the entire case record. In the light of the pleadings of the petitioner 

/appellant as well as the points of argument put forwarded by both the 

sides, this court shall try to answer the following articulated questions :  

1. Whether the learned Munsiff No.1, Sonitpur, Tezpur 

erred both in law and facts in rejecting the prayer of the 

petitioner/appellant in the Misc. (J) case No.11/17? 

2. Whether the order of rejection passed by Munsiff No.1, 

Sonitpur, and Tezpur suffers from materials irregularities 

and passed without consideration of factual aspects of 

the case?  

3. Whether the learned Munsiff No.1, Sonitpur, Tezpur at 

the time of deciding the Misc. (J) case No.11/17 ignored 

the settled provisions of law?   

10. Prior entering into the merits of the order dated 14-03-2019 passed by 

Learned Munsiff No.1, let us appreciate the three golden principles of 

granting injunction to decide the crux of the dispute in accordance with law :  

11. It is well settled provisions of law that for grant of temporary injunction 

three factors have to be satisfied which are prima facie case, balance of 

convenience and irreparable loss. In Dalpat Kumar V/s Pralhad Singh, 

AIR 1993 SC 276, Hon'ble Apex Court explained these three factors as 

follows:-  

i] There is a serious disputed question to be tried in the 

court and that an act, on the facts before the court, there 
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is probability of his being entitled to the relief asked for 

by the plaintiff/defendant.  

ii] The Court's interference is necessary to protect the 

party from the species of injury. In other words 

irreparable injury or danger would ensue before the legal 

right would be established at trial and  

iii] That the comparative hardship on mischief or 

inconvenience which is likely to occur from withholding 

the injunction will be greater than that would be likely to 

acted from granting it.  

12. I have carefully travelled through the order dated 14-03-2019 passed by 

learned court below in deciding the Misc. (J) case No.11/2017 in the light of 

the documents adduced by the petitioner annexed with Misc. (J) case 

No.11/2017 and on meticulous perusal of those documents it has become 

crystal clear before this court that petitioner has sold 1.35 Lessas of land in 

favour of the O.P that covered under Dag No.1160 of PP No.602 vide 

registered sale deed No.401/2011. The petitioner in his petition pleaded that 

OP manipulated the permission which he came to know after obtaining the 

copies filing RTI application and found that the OP manipulated and over-

writes measurements of land as 1.40 Leassa. The petitioner claimed in his 

petition that he had sold out 1.23 lessas of land but the OP shows that same 

to be 1.40 Lessas and created disturbances upon the B schedule land that 

kept by the petitioner for constructing pucca drain.  

13. Now, coming to the Xerox copies of certain documents, this court finds that 

name of Pulin Baruah has been recorded over 2.18 Lesas of land vide 

registered sale deed No.401/11. He has sold out 1.35 Lessas of land to the 

OP. The petitioner further sold out 342 Sqft of land to one Utpal Sharma. 

Petitioner in his petition firstly demanded that O.P has manipulated and 

overwrites in the permission latters obtained from Circle Office as well as 

Tezpur Development Authority and shows the land to be 1.40 Lessas but in 

the same deed, it has mentioned 1.35 Lessas. The petitioner claimed that he 
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sold 1.24 Lessas to the OP. The contention of the petitioner not appears to 

be sympathetic with the contents of the Xerox copies of sale deed submitted 

by the petitioner himself as Annexure along with his prayer of ad-interim 

injunction before the learned court below.  

14. Now, coming to the question of manipulating the permission letters and 

actual land sold by the petitioner to the O.P vide registered sale deed 

No.401/11, would be possible to adjudicate only on appreciation of oral as 

well as documentary forms of evidences. Certainly, the petitioner failed to 

adduce any sort of evidence upon which this court may find any prima-facie 

case in favour of the petitioner.  

15. Another contention raised by the petitioner/appellant regarding 

encroachment over the “B” schedule land by the O.P and said contentions 

rests upon the proof of facts and it is very difficult to presume at this stage 

without appreciation of evidence that there is actually any encroachment 

made by the OP/respondent over the B schedule land. Indeed, the 

petitioner/appellant in Misc. (J) case No.11/2017 failed to adduce any sort of 

oral as well as documentary forms of evidences to establish the three 

golden principles of granting injunction.  

16. In this case, the petitioner himself disclosed that he sold out certain portion 

of land to the OP and subsequently he claimed that OP has overwritten the 

permission letters. Petitioner not pleaded that in sale deed the O.P had 

committed any forgery of total land measuring sold out by him. As such, it 

can safely concluded by way of observing that the petitioner/appellant failed 

to prove prima-facie case in his favour and it is very hard to believe that 

other two golden principles are established in absence of any prima facie 

case.   

17. Hence, upon the above, this court is of considered opinion that ld. Munsiff 

No.1, Tezpur had not committed any material irregularity in dismissing the 

prayer of the petitioner/appellant in Misc. (J) case No.11/2017 and 

consequent to that the order dated 14-03-2019 passed by the learned court 
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below does not deserve any interference from this first appellate court and 

accordingly same is upheld.     

18. In the result Misc. Appeal is dismissed with cost.  

19. Send back the Case Record, along with a copy of this Judgment & Order to 

the Ld. Munsiff No.1, Tezpur forthwith.  

20. Judgment and Order is delivered under the seal of the Court on the 31st 

May’2019. 

 

(N. J. Haque) 

Civil Judge 
                         Tezpur, Sonitpur 

Dictated and corrected by me. 

 

 

 

 

 

Dictation taken and  

Transcribed be me: 

        

(J. K Muru) Steno.     *** 

(N. J. Haque) 

Civil Judge 

Sonitpur, Tezpur 


